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     Did you ever think one of your neighbors would initiate a lawsuit against the association, the board, each of the members individually, and the property manager long after the event you now have trouble remembering ever took place?  Well, hold on to your hats, because that is quite a ride and removing yourself from the board this instant does not mean you won’t be included in a future lawsuit. These hornet nests don’t materialize immediately. Instead they fester in someone’s head until one day they decide to make the leap and there on your doorstep are the papers outlining only the beginning of the education you are now going to receive.   

What are the Most Prevalent Directors and Officers (D&O) claims?

· The board’s failure to adhere to by-laws

· The board’s failure to properly notice elections

· The board’s failure to properly count votes/proxies

· Challenges by members regarding power granted the board by the by-laws

· Improper removal of board members

· Decisions by the board resulting in physical damage to the association’s property

· Challenges on assessments

· Approval of variances, generally by an architecture committee

· Breach of fiduciary duty

· Challenges to decisions of the architectural review board

· The board’s failure to maintain common areas

· The board’s failure to properly disburse funds (i.e. insurance proceeds)

· Defamation by the board of a member of the association

     So how is that for starters? Are you ready to run the other way? Before you find the doorknob, remember that volunteers are desperately needed and unlike property claims, most Directors and Officers lawsuits can be avoided. 

      First, adhere to the highest ethical standards.  Next, make sure your association purchases a Directors and Officers policy that has sufficient coverage to defend and pay out on the myriad of situations that frequently occur within community living situations.  All D&O policies are NOT equal and to skimp on this coverage may cost the association a great deal of turmoil in the end.  

What is Most Important?

1) The devil is in the details: Know all sections of your governing documents, included but not limited to Declarations of Covenants, Conditions and Restrictions, Bylaws, and Rules and Regulations. The most common problems arise from the failure to know and follow their directions. Very often the overall day to day operations are performed quite informally and as long as there is no problem or complaint, things just go on and no one is concerned. 

       The association (and particularly the board) is often lulled into a false sense of security. So when the problem does occur, it is common that members have a short-term memory and every one of the formalities set forth in the governing documents will be thrown back in the face of the board and the board will likely lose. A court will give full faith and credit to the governing documents and challenges to those procedures will not be easily won, even if the association has been doing things a certain way for years. Oftentimes the entrance of a newcomer in the community will prompt action and change.  This person(s) will look to the governing documents for rules and guidance on a multitude of issues and easily could defeat a lackadaisical association board if a challenge ensures.

2) Out of Sight Out of Mind:  Not only do boards fail to know or follow the governing documents, they may sidestep the formalization of changes and amendments.  Governing documents that are not accurate or in compliance with current laws are a claim waiting for somewhere to happen.

3) Penny Wise and Pound Foolish:  Associations tend to be budget-driven entities that rely on collecting the costs of running the association from the members. In good times this can be a challenge, but it is especially problematic when the economy is strained. Having said that, time after time it has been proven that the benefits of retaining true professionals for all the layers of need is by far the best pathway.  Retaining a general counsel for legal matters, hiring an insurance expert to assist in securing coverage and managing risk, dealing with an accountant who understands the forms and filings for financial matters, and securing the guidance of a professional manager will pay for itself in the long run. Do not skimp when it comes to professionalism!

4) Failure to Place Emotions and Personalities Aside:  Some Directors and Officers have a difficult time distancing their duties and obligations from their personal emotions, egos, and relationships. Don’t fall into the “conflict of interest” trap by hiring your best buddy to mow the lawns; don’t use the insurance agent that is going to give you a break on your personal insurance because you let him get the bid on the association’s insurance; don’t let a neighbor do the financials unless they are professionally qualified to do so; don’t use an attorney who did your divorce for you but has no clue about association law.  These mistakes will break the back of your defense in a hurry. Also, if your association has developed a reputation for infighting, don’t be surprised if it is harder and harder to find insurance protection for the board and its volunteers.

What Should be Done to Avoid Common Claims?

· Make sure the rules are correct

· Follow the rules!

· Memorialize changes

· Elect Board members who are serious

· Provide training for the Board

· Use professionals

· Do not let emotions and personalities get in the way

· Keep good records

· If considering moving from a “claims-made” policy to an “occurrence” form; think twice. Very few companies still use the occurrence form and movement between the two could cause holes in coverage. Seek professional advise from an insurance expert before transitioning.

What if We Receive Legal Papers?

· The Directors and Officers policy is a claims-made format that generally requires the association to forward notice of all possible claims.  

· The Directors and Officers policy is one that generally requires the association to forward notice of facts or circumstances that may give rise to a potential claim.

· There is no down side to forwarding potential notices of facts or circumstances.  Most insurers will not penalize an insured for providing notice.  The insurer is in the business of risk management and can assist in early resolution of claims situations.

     Remember, if you allow someone to get away with failing to clean up after their dog, ridicule another for trying to make a legitimate claim on the master policy, belittle someone at a homeowner’s meeting, fail to maintain the integrity of the structures thereby reducing the saleable value of units, ignore the sidewalk with all the uneven pieces, neglect to maintain proper safety precautions on any part of the common property, place something in the newsletter that is interpreted as defaming to another’s character, or show any form of perceived favoritism, you run the risk of incurring a lawsuit filed against you and all other association parties.

     In summary, always operate with the highest degree of integrity and uniformity and take your position on the board or committee seriously. 

