THE EFFECT OF FORECLOSURES ON COMMUNITY ASSOCIATIONS

A few years ago, when “community association” and “foreclosure” appeared in the same sentence, it was typically a situation where the association was acting on its right to foreclose on the unit for unpaid assessments. However, the sharp increase in lender foreclosures affecting households across all income brackets is beginning to hinder associations leaving them to wonder what rights they can assert against the unit, the owner, or the foreclosing lender. 

Rights Related To Preservation Of The Unit And Common Areas
Under the Minnesota Common Interest Ownership Act (MCIOA), associations not only have certain default rights provided by law, but also have the right to stipulate, through the association’s declaration and by-laws, certain regulations affecting the use and management of the property in the community. Associations may be most familiar with those regulations which concern the operation and maintenance of the common areas of the community. For example, the association’s obligation to maintain common areas or the right to enter a unit as is reasonable to perform maintenance or repairs. 

During a foreclosure, the association may worry about the foreclosed debtor causing damage to the property or leaving the unit in a state of disrepair. Under MCIOA, associations have the right to access each unit for purposes of performing the maintenance and repair obligations of the association. The association also has access to the units in order to prevent any activity in the unit that would violate laws or ordinances or might cause a health or safety hazard for unit occupants. In addition, associations can further regulate the conduct of the occupants of the units in the interest of the health, safety, or welfare of other occupants if that conduct would disturb other residents or cause damage to the community. The declaration and by-laws may also regulate the use, maintenance, and modification of the units. Associations should examine their declarations and by-laws to determine the specific authority under which they can act to protect individual units as well as common areas and the other community owners. 

In the case of a lender foreclosure, the rights and obligations contained in either the declarations or by-laws that were in effect when the mortgage was created, are still in effect during lender foreclosures. If your association has a properly drafted declaration and/or by-laws in place, this will afford the association a certain level of authority to preserve the condition of the unit and the common areas. 

Associations are not the only ones who may have a right of entry to a unit during foreclosure. If the unit is vacant or abandoned, the lender (mortgage holder) or the holder of the sheriff’s certificate from the foreclosure sale, has a limited right of entry to preserve the condition of the property. This limited right of entry includes the right to change locks, board windows, install alarms and generally pursue methods designed to prevent damage, trespass, or illegal activities. If either the holder of the mortgage or sheriff’s certificate elects to change the locks, the holder must deliver a key to the association upon request. 

Options For Collecting Association Dues

When facing foreclosure or other financial woes, cash-strapped owners often cease paying their monthly association dues. This has a ripple effect across the owners in good standing as associations either cut back on certain services and amenities or consider raising dues or levying special assessments to make up for the short fall. In addition to shifting the burden to the other unit owners, these types of measures can eventually lead to a decrease in property values.

When a unit owner becomes delinquent on assessments, generally the association can either foreclose on an association’s lien or bring suit against the owner personally. The association’s liens must get in line behind first mortgage lenders. When a holder of a first mortgage forecloses, the associations liens are wiped out unless the association redeems from the foreclosure as a junior lien holder. Since most associations do not have the financial resources available to pay off the amount owed on the first mortgage, this leaves associations with the option to personally sue the owner. 

The association can sue the owner in small claims (conciliation) court if the amount is $7500.00 or less. For amounts over $7,500.00, a suit can be brought in district court.  Once the judgment is made in favor of the association, the association can proceed to garnish wages, garnish bank accounts, or attempt to seek attachment of other assets of the owner. Depending on the owner’s financial situation, there may be little or no assets to which the judgment can attach. While the judgment is good for ten years, if the owner (debtor) files for bankruptcy, the judgment could be completely extinguished. And, of course, the cost of bringing either type of action further depletes the association’s reserves.

The only bright spot regarding lender foreclosure is that the lender may pay the association dues going forward from the date of foreclosure but usually only are obligated to start paying them at the end of the redemption period (usually six months from the foreclosure sale).  Thus, there may be a large gap in unpaid association fees.  While this will stop the bleeding, it won’t do anything to recoup the assessments owed and past due. The bottom line for associations during this period of increased foreclosure is know your authority for taking action and stay on top of foreclosure notices for units in your community. 
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